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PRELIMINARY STATEMENT
- · s petition illustrated that, in denying his April 2017 request for parole release,
the Board of Parole relied on inaccurate information and failed to properly take into account.
-·sage at the time of the offense. It did this while ignoring a copious and convincing record
that there is more than a reasonable probability that, i f - were to be released, he would
live at and remain at liberty without violating the law. In doing so, the Board failed to consider
properly the factors required by Executive Law Section 259-i(2)(c)(A), rendering its decision
arbitrary and capricious, and nothing in Respondent's answer shows otherwise.
Much of the Board's error stems from its failure to properly apply recent New York Case
Law mandating that the Board consider parole requests for offenses committed by youths in light
of the inmate's age at the time of the offense and his maturation since. Respondent argues,
without support, that this requirement is somehow only applicable to individuals serving a life
sentence, notwithstanding recent legislative developments that apply similar considerations to all
individuals who are convicted for crimes committed as juveniles. Respondent also fails to
address Petitioner's argument that the Board's failure to properly consider his age at the time of
the offense in its opinion is especially evident in its recasting o f - - then a 16-year-old
child - as the mastermind behind the event where his uncle - a 30-year-old adult - shot and
killed a police officer. This is contrary to New York law, and the Court should grant a de nova
hearing wherein the proper consideration is given.
Respondent's answer likewise fails to adequately address the other deficiencies pointed
out b y - ' s petition. Respondent fails to provide a basis for the Board's decision other
than its inappropriate reliance on the seriousness of the underlying offense and responds to
arguments that the decision is conclusory by making bald statements to the contrary. As fully

2
2 of 10

FILED: DUTCHESS COUNTY CLERK 03/13/2018 05:48 PM
NYSCEF DOC. NO. 29

INDEX NO.

-

RECEIVED NYSCEF: 03/13/2018
FUSL000126

described below and i n - ' s petition, such treatment is arbitrary and capricious and he
must be granted a de nova hearing.

FACTS
Petitioner refers the Court to the facts set forth in his Verified Petition Pursuant to Article
78. Doc. No. 1.

ARGUMENT
I.

RESPONDENT MISUNDERSTANDS THE REQUIREMENTS OF HAWKINS
AND FAILS TO PROPERLY CONSIDER-'S AGE AT THE TIME OF
THE OFFENSE IN ITS DECISION
Respondent incorrectly argues that Hawkins is irrelevant unless an individual is serving a

life sentence. Answer at ,i 30. This misunderstands the context and reasoning behind Hawkins v.

New York State Department of Corrections and Community Supervision, which incorporated a
growing body of Supreme Court precedent that requires age at the time of the offense to be
considered as a mitigating factor. 30 N.Y.S.3d 397 (3d Dep' t 2016). It held that simple
acknowledgement of the individual' s age at the time of the commission of the offense is not
enough; there must be an "inquiry into and careful consideration of whether the 'crime reflects
transient immaturity." ' Hawkins, 30 N .Y.S.3d at 401 n.7 (citing Montgomery v. Louisiana, 136
S.Ct. 718, 735 (2016)). This constitutionally guaranteed inquiry should consider the individual's
"maturation, or lack thereof, since the time of the crime and in relationship to becoming an
adult." Id. (citing Hayden v. Keller, 134 F. Supp. 3d 1000, 1003 (E.D. N.C. 2015)). The

Hawkins court noted three reasons for this:
First, children have a lack of maturity and an underdeveloped sense of responsibility,
leading to recklessness, impulsivity, and heedless risk-taking. Second, children are more
vulnerable to negative influences and outside pressures, including from their family and
peers; they have limited control over their own environment and lack the ability to
extricate themselves from horrific, crime-producing settings. And third, a child' s
character is not as well formed as an adult's; his [or her] traits are less fixed and his [or
her] actions less likely to be evidence of irretrievable depravity.
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Id. at 399 (citing Montgomery v. Louisiana, 136 S.Ct. at 733).
Respondent argues that this reasoning is only applicable to people who have been
sentenced to life in prison. It imagines a situation where only young people who have committed
crimes serious enough to warrant life sentences are entitled to developmental considerations such
as lack of maturity, vulnerability to influences, and still forming character. Yet, there is nothing
in Hawkins that indicates these considerations are somehow inapplicable to all who committed
offenses as young people. Recent New York State legislative developments further contradict
Respondent's position that an individual's age at the time of the offense only be considered in
cases that were serious enough to have warranted a life sentence. Petition Memo of Law at n.2.
Based on the same reasoning underlying these judicial developments, including Hawkins and
similar Supreme Court precedent, New York State recently raised the age of criminal
responsibility to 18 years old. These laws are applicable to all felonies committed by 16 and 17
year olds. Under Raise the Age, - w o u l d be considered an Adolescent Offender.
As discussed extensively i ~ ' s Petition, the Board's Decision failed to take into
his youth and attendant circumstances. Instead, the Board did nothing more than give the
pretense that it intended to consider his age at the time of the offense, without actually showing
any evidence that it considered the connection between-'s immaturity at 16 and growth
and maturation since. Respondent's suggestion that the mere mention of age is adequate,
without looking at the interplay between the c r i m e , - ' s youthful immaturity then, and
his growth since, as required by Hawkins, is incorrect. The Board failed to make the critical
inquiry of whether-had matured beyond his desire to fit in as a child. The record
demonstrates he has, and nothing in Respondent's answer indicates otherwise. This is in direct
violation of New York law a n d - should be afforded a de nova parole hearing.
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The Board Improperly Relied On Statements that Included Inaccurate
Statements

In his Amended Board of Parole Appeal Brief, -

unambiguously raised the issue

of the Board's reliance on material inaccuracies in the record. See, e.g., Doc. No. 17 at 17, 25.
In dismissing this appropriately raised argument, Respondent relies on a mischaracterization,
claiming t h a t - ' s argument is that the Board relied on erroneous information
"specifically that the Board refers to the death of a police officer." Answer at 6. This is a
strawman argument. The error here is not that the Board "refers" to the death of a police officer,
but that it relied on a record rife with mischaracterizations concerning the role-played
in the death of that police officer. - w a s found not-guilty of felony murder, yet the
Board cites t o - s supposed role in that death, a falsehood contained in the "official"
statements submitted in connection with his most recent parole hearing (and the "substantial,"
"significant," and "community" opposition letters in connection with past hearings). The
Board's failure to appreciate t h a t - ' s conviction was for armed robbery, and not for
felony murder, "manifest[s] irrationality bordering on impropriety, warranting granting the
petition to vacate the denial of parole." Kellogg v. New York State Board of Parole, Index No.
160366/16, 2018 WL 1162504 at *2 (1st Dep't March 6, 2018) (internal citations omitted)
(requiring a de nova hearing where the "commissioners failed to appreciate that petitioner's
murder conviction was not for intentional murder, but rather for second-degree felony murder").
S i n c e - s Article 78 Petition was submitted, he has been able to obtain a limited
and redacted set of these statements, and they confirm his suspicions. Chachkes Reply Aff. Ex.
1. At least 27 separate statements inaccurately characterizing 5
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submitted for the Board's consideration. Id. Some of those go much further, arguing that, based
on the erroneous allegation t h a t - had murdered a police officer, he "cannot be
rehabilitate[ d] or rejoin society as [a] productive member[]," that he is the "worst of our
society," that he should be forced to "rot for eternity" in prison, and that the death penalty
"would be the best sentence anyway" for someone convicted of murdering a police officer. Id. at
5, 7, 10, 17. All of this information is entirely false and it was an error for the Board to allow
these letters to taint their consideration o f - ' s parole eligibility. Comfort v. New York
State Bd. of Parole, 101 AD3d 1450, 1451 (3d Dep't 2012).

Respondent admits as much in its Answer, citing to Comfort and noting that it is the duty
of the Appeals Unit to evaluate whether the Parole Board "rendered a determination that is
supported, and not contradicted, by the facts in the record." Answer at ,r 16. The Answer further
confirms that "public opposition to parole release via on-line petitions is permissible provided
the petitions do not contain erroneous information." Answer at ,r 18 (citing to Matter of Samuel
Hamilton v. New York State Board ofParole et al. , Index No. 3699-2013, Order dated October

25, 2013 (Albany Sup. Ct.) (Devine J.S.C.) (emphasis added). Here, the Appeals Unit failed to
properly scrutinize the Parole Board's reliance on erroneous information in the petitions
conceming-'s role in the underlying offence, and the Court should require a de nova
hearing to address these errors.
Lastly, there is an indication in the record produced in response t o - s FOIL
request that indicates these 27 statements may be a fraction of the opposition submitted. A
statement dated December 23, 2013 contains a handwritten notation that it is "1 of 636 petitions
against release" and a few months later a different opposition notes that there are " 1624 petitions
against release as of 2-18-14." Chachkes Reply Aff. Ex. 1 at 27, 28. As he argued in his Petition,
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absolutely has a right to know what information the board relied upon in the more

than one thousand petitions that have supposedly been submitted in opposition to his release.
Petition Memo of Law at 13-15. Yet, the Board has provided no elaboration in any of its
Decisions denying-'s request for parole to date, and a Freedom of Information Request
that would have provided this information was denied. Petition Memo of Law at 14-15. This is
a violation ofNew York Executive Law§ 259-i(2)(a)(i) a n d -' s procedural due process
rights, and he should be afforded a new hearing.

B.

-

RECEIVED NYSCEF: 03/13/2018
FUSL000126

Respondent Incorrectly Recasts-'s Hawkins Argument as
Unexhausted

- a l s o argued at length in his brief to the Appeals Unit that the Parole Board
failed to properly consider his age at the time of the offense, instead issuing a decision that
ignored his youth at the time of the offense. Petition Memo of Law at 13-15. A s points out in his petition, one of the red flags emphasizing the Board's failure to appropriately
apply controlling case law is its finding that -

a child, was somehow responsible for his

adult uncle's decision to participate in the instant offense and his uncle's decision to carry a
weapon while doing so. This, however, is not simply a separate "error" argument as Respondent
attempts to claim in its Answer. Answer at ,r 6 (mischaracterizing-'s argument as one
that "the Board's decision is improper because it erroneously concluded that petitioner was the
ringleader of the robbery"). This is a direct result of the Board's failure to consider-s
age at the time of the offense; if it had, it would not have come to the irrational conclusion that
- - the child- was somehow responsible for the decision of his uncle - the adult - to
carry a weapon that resulted in the death of a police officer. -

undeniably preserved the

argument that the Board failed to properly consider his youth at the time of the offense. One
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example of this, among many, is the Board's mischaracterization o f - ' s role in the
instance offense. This failure warrants a de nova hearing.
III.

RESPONDENT'S OTHER ARGUMENTS ARE CONCLUSORY AND
UNSUPPORTED OR MISUNDERSTAND PETITIONER'S ARGUMENTS.
A.

Respondent's Arguments Emphasize the Lack of Detail in the Board's
Decision

Respondent argues that the Parole Board did not consider the community opposition,
discussed above, because the decision instead used the term "official statements." Answer at ,r
17. This, however, only serves to emphasize the non-detailed nature of the Board's Decision. In
the course o ~ ' s four parole denials, the Board has characterized the alleged opposition
to his release in four different manners, a n d - has no insight into what exactly the Board
relied upon in any of those instances. Especially considering the Board officially relied on
"community" opposition in at least one of those Decisions,- is entitled to know
whether the information in those, or any other statements, relied upon by the Board was accurate.
The Board has failed to provide sufficient detail to evaluate that question here, and it should be
directed to g r a n t - a de nova hearing to address the issue.
B.

-

Respondent Mischaracterizes the Record in Claiming-Stated he
would Prefer to Fax his Prepared Statement.

had prepared a statement that he wanted to share with the Parole Board at his

interview, noting that he had prepared it because "in his nervousness and emotional state" he was
afraid he would forget something and asked ifhe could read it to the Board. Doc. No. 5 at
16:23-17:1. In other words, he requested to read his statement. He did not request to fax it as
Respondent claims. Answer at ,r 27. Instead the Board asked -

to fax it to them. In the

moment, w h e r e - acknowledged he was emotional and nervous, he agreed to do so
because he felt he had to, not because it was something he preferred to do. - h a d asked
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refusal to allow him to do so was a violation of his procedural due process rights because it
prevented him from a full opportunity to express his genuine remorse.
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The Remainder of Respondent's Brief Is Conclusory and Not Specific t o -

The majority of Respondent's brief cites broadly to case law, without any actual
application to the facts o f - ' s case. For example, it fails to address-'s position
that the Board's Decision was conclusory and unsupported except to conclusory state that it was
not conclusory and unsupported. See Answer at ,r 15. It likewise provides only an unspecific
denial that the Board inappropriately focused on the instant offense, while ignoring other factors
that would weigh in favor o f - ' s release. Answer at ,r 11 . And it failed to address
entirely-'s argument that the 2011 amendments to the Executive Law created a limited
liberty interest in parole release, which the Board violated here.

CONCLUSION
Respondent's answer has not shown that it met the requirements of Executive Law

§ 259-i in issuing the May 2016 decision denying-'s request for parole leave. For all
of the foregoing reasons, along with the reasons cited in his original petition, Petitioner
respectfully requests that the Court annul the decision of the Parole Board and direct a de nova
parole release hearing with the foregoing errors cured.
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Dated: March 13, 2018
Respectfully submitted,

Isl Alex Chachk:es
Lorraine McEvilley, Esq.
Attorney for Petitioner
The Legal Aid Society
Parole Revocation Unit
199 Water Street, 6th Floor
New York, New York 10038
Tel: (212) 577-3265
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